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held, on these facts, there was no com- 
pleted sale of the property, no title 
passed to the defendant, and he was not 
liable for the price. Whether he was 
liable, as bailee, for failure to return 
according to his contract, was not de- 
termined. 

The contract, therefore, in Elphich v. 
Barnes, being at its inception only a 
bailmen* and not a present sale, the 
question simply is, how far a bailee is 
excused from his implied or even express 
obligation to return the property bailed 
in as good condition, by the death or 
unavoidable destruction of the pi-operty, 
without his fault. 

And if a contract to sell and deliver 
at a future day is excused, by the death 
or loss of the property before that day, 
without the owner's fault, as has been 
frequently held (see Dexter v. Norton, 
47 N. Y. 62), it would seem very clear 
that such an excuse would be sufficient 
to exonerate a mere bailee, custodian, 
&c., from retui-ning property held under 
such a contract. 



Accordingly it was long since dbcided 
that a borrower of a horse was not lia- 
ble for not returning him, if he died in 
his possession, without his fault : Wil- 
liams V. Lloyd, W. Jon. 179; s. c. 
Williams v. Hide, Palm. 548 ; Young v. 
Braces, 5 Litt. 324 ; Harris v. Nicholas, 
5 Munf. 483. 

On the same principle, where a plain- 
tiff in replevin had been ordered to re- 
turn the animal replevied, and the ani- 
mal died without his fa-ult, before any 
suit was commenced on the bond to re- 
turn it, this was held a good defence : 
Carpenter v. Stevens, 12 Wend. 589. 

Of course, in such a contract as in 
Elphick V. Barnes, if the buyer during 
the time allowed for a return of the pro- 
perty, so misuses the property as mate- 
rially to impair its value, that disables 
him from returning it, and makes the 
sale absolute and renders him liable for 
the price, even though he attempted to 
return it, but without acceptance of 
the vendor : Hay v. Thompson, 12 Cush. 
281. Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 
THE PENNSYLVANIA COMPANY v. JOSEPH E. EOT. 

A carrier of passengers, for hire, is bound to observe the utmost caution charac- 
teristic of very careful, prudent men. 

He is responsible for injuries received by passengers, in the course of their trans- 
portation, which might have been avoided or guarded against by the exercise, upon 
liis part, of extraordinary vigilance, aided by the highest skill. 

Such caution and diligence extends to all the appliances and means used by the 
carrier in the transportation of the passenger. 

He must provide cars or vehicles adequate, that is, sufficiently secure as to strengtii 
and other requisites, for the safe conveyance of passengers ; and for the slightest 
negligence or fault in that regard, from which injury results to the passenger, the 
carrier is liable in damages. 

A passenger purchased from a railroad company a ticket over its line, and at the 
same time, from the Pullman Palace Car Company, a ticket entitling him to a berth 
in one of its sleeping-cars, constituting a part of the train of the railroad company. 
In tlie course of transportation he was injured by the falling of a berth in the 
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sleeping-car, in which he was at the time riding. Held, that for the purposes of the 
contract with the railroad company for transportation, and in view of its obligation 
to use only cars that were adequate for safe conveyance, the sleeping-car company, 
its conductor and porter, were, in law, the servants and employees of the railroad 
company. Their negligence, or the negligence of either of them, as to any matters 
involving the safety or security of passengers, was the negligence of the railroad 
company. 

In such cases, the passenger injured being entitled only to compensatoiT damages, 
evidence as to his poverty, or as to the number and ages of liis children, is irrele- 
vant. 

An exception to the admission of irrelevant testimony is cancelled, when the 
court, before the final submission of the case to the jury, distinctly instructs them to 
disregard such evidence. The presumption should be, so far as this court is con- 
cerned, that the jury based their verdict upon legal evidence only. 

In error to the Circuit Court of the United States for the 
Northern District of Illinois. 

Defendant in error recovered a verdict and judgment for $10,000 
for personal injuries received while riding, as a passenger, in a 
sl-eeping-car which belonged to the Pullman Palace Car Company, 
but constituting, at the time the injuries were received, a part of 
a train of cars managed and controlled by the Pennsylvania Com- 
pany, as lessee and operator of the Pittsburgh, Fort Wayne and 
Chicago Railway. The action was commenced in the Supreme 
Court of Cook county, Illinois, against the Pennsylvania Company, 
the Pittsburgh, Fort Wayne and Chicago Railroad Company and 
the Pullman Palace Car Company. It was subsequently dismissed 
by the plaintiif against all the defendants except the Pennsylvania 
Company, and then removed for trial into the Circuit Court of the 
United States for the Northern District of Illinois, where the judg- 
ment complained of was rendered. 

The facts set forth in the bill of exceptions, so far as material, 
were these : On the 5th of June 1876 the defendant in error, pur- 
chased at the office of the lessee company, in the city of Chicago, 
a "first-class railroad ticket" from that city to Philadelphia, ovei* 
the line of that company. At the same time and place, and of the 
same person, he purchased a sleeping-car ticket, issued by the 
Pullman Palace Car Company, for the route between the same 
cities, and for that ticket he paid the additional sum of $5. He 
took the train the same day, going immediately into the section of 
the sleeping-car corresponding to his ticket. The next morning at 
Alliance, Ohio, upon the invitation of a friend, travelHng upon the 
same train, he entered the sleeping-car in Avhich that friend was 
riding, and there engaged with him in conversation. While so 
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engaged the upper berth of the section, in which they were sitting, 
fell. Thereupon the. porter of the sleeping-car came at once and 
put up the berth, saying it would not fall again. Shortly there- 
after the berth fell a second time, striking the plaintiff upon the 
head, injuring his brain, incapacitating him from the performance 
of his usual avocations, and necessitating medical treatment. 

After the second falling of the berth, the brace or arm support- 
ing it was found to be broken. 

The evidence introduced by the plaintiff tended also to show 
that the Pennsylvania Company provided cars in which passengers, 
having railroad tickets, could ride without purchasing a sleeping- 
car ticket ; that Roy had much experience in travelling, and would 
have gone into one of those cars had he not purchased a sleeping- 
car ticket ; that at the time he purchased the sleeping-car ticket he 
did not know what company ran the sleepers, but upon taking the 
train he ascertained it was a Pullman car; that the Pullman 
Palace Car Company was engaged in furnishing cars to be run in 
the trains of railroad companies ; that, besides the general con- 
ductor of the train, there was a conductor, in uniform, and a 
porter, whose duty it was to make up the berths and attend to the 
wants of passengers occupying the sleeping-car. 

Upon the trial the plaintiff introduced a time and distance card 
of the defendant corporation, issued, published and circulated by 
that company during the year 3876, prior to the date of his 
injuries. That card, referring to the "Fort Wayne and Pennsyl- 
vania Railroad line," stated that three express trains left Chicago 
daily, one '■'■ with popular vestibule sleeping-var," one "with draw- 
ing-room and hotel-car," and one '■''with drawing-room sleeping- 
car." It gave notice that " passage, excursion and sleeping-car 
tickets" could be purchased at the defendant companj^'s office in 
Chicago. Referring to the "Foi't Wayne and Pennsylvania line," 
the same card announced that "no road offers equal facilities in 
the number of through trains, equipped with Pullman palace 
sleeping-cars." It stated, among the advantages of the "Pitts- 
burgh, Fort Wayne and Pennsylvania through line," that the 
latter was the " only line running three through trains, with Pull- 
man palace cars" and " the only line running sleeping-cars from 
Chicago and intermediate stations to Philadelphia without change." 
The same card gave the rates charged for berths and sections in 
Pullman sleeping-cars from Chicago to points east of that city. 
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The defendant, to maintain the issues on its part, offered to 
prove, 

1. That the sleeping-car in which the accident occurred, and all 
the sleeping-cars then and theretofore on the defendant's line, 
since the 27th January 1870, were owned by the Pullman Palace 
Car Company, a corporation of the state of Illinois, and not by 
the defendant ; that said sleeping-cars were run in the same trains 
with the defendant's cars ; that holders of railroad tickets were 
entitled to ride in said sleeping-cars, provided they also held 
sleeping-car tickets. 

2. That the Pullman Palace Car Company, and it only,' issued 
tickets for sale, entitling passengers to ride in said sleeping-cars; 
that such tickets were plainly distinguishable from railroad rickets, 
and were sold at offices established by said company, and indicated 
as places for the sale of such tickets ; that the plaintiff purchased 
the sleeping-car ticket of the same person of whom he bought the 
railroad ticket ; that the office where purchased indicated by plain 
lettering upon its door that it was a place for the sale of Pullman 
Palace Car Company tickets, as well as railroad tickets. 

3. That the Pullman Palace Car Company employed persons to 
take charge of its cars, and whilst in use they were in the im- 
mediate charge of a conductor and a porter employed by that 
company ; that such conductor and porter were the only persons 
who had authority to manage and control the interior of said cars, 
and the berths and seats and the appurtenances thereto. 

To this proof the plaintiff objected, and the objection was 
sustained, to which ruling the company excepted. 

The court thereupon charged the jury, that the proof tended 
"to show that the injury was received by reason of the negligence 
of the defendant's agents or servants, or by some negligence in 
the construction of the car in which the plaintiff was riding." To 
that charge the company at the time excepted, upon the ground 
that it was unsupported by the testimony, and because it assumed 
as a fact that the persons in charge of the sleeping-car were the 
company's agents or servants. 

The court further charged the jury that " the defendant has 
offered in your presence to prove that the car in which the plaintiff 
was injured was not the car or the actual property of the defendant, 
but was the property of another corporation. But I instruct, as a 
part of the law of this case, that if this car composed a part of the 
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train in which the plaintiiF and other passengers were to be trans- 
ported upon their journey, and the plaintiff was injured while in 
that car, without any fault of his own, and by reason either of the 
defective construction of the car or by some negligence on the part 
of those having charge of the car, then the defendant is liable.'" 
To that charge also the defendant excepted. 

The opinion of the court was delivered by 

Harlan, J. — We are of opinion that there was no substantial 
error, either in excluding the evidence offered by the defendant or 
in the charge to the jury. The court only applied to a new state 
of facts, principles very generally recognised as fundamental, in 
the law of passenger carriers. Those thus engaged are under an 
obligation, arising out of the nature of their employment, and on 
grounds of public policy, vigorously enforced, to provide for the 
safety of passengers whom they have assumed, for hire, to carry 
from one place to another. In Philadelphia and Reading Rail- 
road Co. V. Derhy, 14 How. 486, it was said, that when carriers 
undertake to convey persons by the powerful and dangerous agency 
of steam, public policy and safety require that they be held to the 
greatest possible care and diligence — that the personal safety of 
passengers should not be left to the sport of chance or the negli- 
gence of careless agents. This doctrine was expressly aflirraed in 
Steamboat New World v. King, 16 How. 474. In Stokes v. Sal- 
tonstall, 13 Pet. 191, affirming the decision of Chief Justice 
Taney on the circuit, we said, that although the carrier does not 
warrant the safety of the passengers at all events, yet his undertak- 
ing and liability as to them go to the extent, that he or his agents, 
where he acts by agents, shall possess competent skill and, as far 
as human care and foresight can go, he will transport them safely. 
The principles there announced were approved in Bailroad Co. v. 
Pollard, 22 Wall. 350, where, speaking by the present chief jus- 
tice, we said, that we saw no necessity for reconsidering Stokes v. 
Saltonstall. 

These and many other adjudged cases, cited with approval in 
elementary treatises of acknowledged authority, show that the 
carrier is required, as to passengers, to observe the utmost caution, 
characteristic of very careful, prudent men. He is responsible for 
injuries received by passengers, in the course of their transporta- 
tion, which might have been avoided or guarded against by the 
Vol. XXIX.— 32 
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exercise, upon his part, of extraordinary vigilance, aided by the 
highest skill. And this caution and vigilance must, necessarily, 
be extended to all the agencies or means employed by the carrier, 
in the transportation of .the passenger. Among the duties resting 
upon him is the important one of providing cars or vehicles ade- 
quate, that is, sufficiently secure as to strength and other requisites, 
for the safe conveyance of passengers. That duty the law enforces 
with great strictness. For the slightest negligence or fault in this 
regard, from which injury results to the passenger, the carrier is 
liable in damages. These doctrines, to which the courts, with few 
exceptions, have given a firm and steady support, and which it is 
neither wise nor just to disturb nor question, would, however, lose 
much, if not all, of their practical value, if carriers are permitted 
to escape responsibility upon the ground, that the cars or vehicles 
used by them, and from whose insufficiency injury has resulted to 
the passenger, belong to others. 

The undertaking of the railroad company was to carry the de- 
fendant in error over its line, in consideration of a certain sum, 
if he elected to ride in what is known as a first-class passenger 
car ; with the privilege, nevertheless, expressly given in its pub- 
lished notices, of riding in a sleeping-car, constituting a part of 
the carrier's train, for an additional sum paid to the company 
owning such car. 

As between the parties now before us, it is not material that the 
sleeping-car in question was owned by the Pullman Palace Car 
Company, or that such company provided, at its own expense, a 
conductor and porter for such car, to whom was committed the 
immediate control of its interior arrangements. The duty of the 
railroad company was to convey the passenger over its line. In 
performing that duty, it could not, consistently with the law and 
the obligations arising out of the nature of its business, use cars or 
vehicles whose inadequacy or insufficiency for safe conveyance was 
discoverable upon the most careful and thorough examination. If 
it chose to make no such examination, or cause it to be made, if it 
elected to reserve or exercise no such control or right of inspec- 
tion, from time to time, of the sleeping-cars which it used in con- 
veying passengers, as it should exercise over its own cars, it was 
chargeable with negligence or failure of duty. The law will con- 
clusively presume that the conductor and porter, assigned by the 
Pullman Palace Car Company to the control of the interior 
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arrangements of the sleeping-car in ■which Roy was riding when 
injured, exercised such control with the assent of the railroad com- 
pany. For the purposes of the contract under which the railroad 
company undertook to carry Roy over its line, and, in view of its 
obligation to use only cars that were adequate for safe conveyance, 
the sleeping-car company, its conductor and porter were, in law, 
the servants and employees of the railroad company. Their neg- 
ligence, or the negligence of either of them, as to any matters 
involving the safety or security of passengers, while being con- 
veyed, was the negligence of the railroad company. The law will 
not permit a railroad company, engaged in the business of carry- 
ing persons, for hire, through any device or arrangement with a 
sleeping-car company, whose cars are used by, and constitute a 
part of the train of, the railroad company, to throw off the duty 
of providing proper means for the safe conveyance of those whom 
it has agreed to convey : 2 Kent's Com. 600, 12th ed ; 2 Parsons 
on Contr. 218-19, 6th ed. ; Story on Bailments, sects. 601, 601a, 
602 ; Cooley on Torts 642 ; Wharton's Negligence, 2d ed., sect. 627, 
et 8eq. : Chitty on Carriers, s. p. 256 et seq., and cases cited by the 
authors. 

It is also an immaterial circumstance that Roy, when injured, 
was not sitting in the particular sleeping-car to which he had been 
originally assigned. His right, for a time, to occupy a seat in the 
car in which his friend was riding, was not, and, under the facts 
disclosed, could not be questioned. 

Whether the Pullman Palace Car Company is not, also, and 
equally, liable to the defendant in error, or whether it may not be 
liable over to the railroad company for any damages which the lat- 
ter may be required to pay on account of the injury complained 
of, are questions which need not be here considered. That cor- 
poration was dismissed from the case, and it is not necessary or 
proper that we should now determine any question between it and 
others. 

2. Upon the trial below the plaintiff was allowed, against the 
objection of defendant, to make proof as to his financial condition, 
and to show that, after being injured, his sources of income were 
very limited. 

This evidence was, obviously, irrelevant. The plaintiff, in view 
of the pleadings and evidence, was entitled to compensation, and 
nothing more, for such damages as he had sustained in consequence 
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of injuries received. But the damages were not, in law, depend- 
ent, in the slightest degree, upon hia condition as to wealth or 
poverty. It is manifest, however, from the record, that the 
learned judge who presided at the trial, subsequently recognised 
the error committed in the admission of that testimony. After 
charging the jury that the measure of plaintiff's damages was the 
pecuniary loss sustained by him in consequence of the injuries 
received, and after stating the rules by which such loss should be 
ascertained, the court proceeded : " But the jury should not take 
into consideration any evidence touching the plaintiff's pecuniary 
condition at the time he received the injury, because it is wholly 
immaterial how much a man may have accumulated up to the time 
he is injured ; the real question being hoAV much his ability to earn 
money in the future has been impaired." 

Notwithstanding this emphatic direction that the jury should 
exclude from consideration any evidence in relation to the pecuni- 
ary condition of the plaintiff, the contention of the defendant is, 
that the original error was not thereby cured, and that we should 
assume that the jury, disregarding the court's peremptory instruc- 
tions, made the poverty of the plaintiff an element in the assess- 
ment of damages. And this, although the record discloses nothing 
justifying the conclusion that the jury disobeyed the direction of 
the court. To this position we cannot assent, although we are 
referred to some adjudged cases which seem to announce the 
broad proposition that, an error in the admission of evidence can- 
not afterwards be corrected by instructions to the jury, so as to 
cancel the exception taken to its admission. But such a rule 
would be exceedingly inconvenient in practice, and would often 
seriously obstruct the course of business in the courts. It cannot 
be sustained upon principle, or by sound reason, and is against the 
great weight of authority. The charge from the court that the 
jury should not consider evidence, which had been improperly 
admitted, was equivalent to striking it out of the case. The excep- 
tion to its admission fell when the error was subsequently cor- 
rected by instructions too clear and positive to be misunderstood 
by the jury. The presumption should not be indulged that the 
jury were too ignorant to comprehend, or were too unmindful of 
their duty to respect, instructions as to matters peculiarly within 
the province of the court to determine. It should rather be, so 
far as this court is concerned, that the jury were influenced in 



PEIWSTLVANIA COMPAKY v. ROY. 253 

tlieir verdict only by legal evidence. Any other rule would make 
it necessary in every trial, where an error in the admission of 
proof is committed, of which error the court becomes aware before 
the final submission of the case to the jury, to suspend the trial, 
discharge the jury, and commence anew. A rule of practice lead- 
ing to such results cannot meet with approval. 

3. There was, however, an error committed upon the trial, to 
which exception was duly taken, but which does not seem to 
have been remedied by any portion of the charge appearing in the 
bill of exceptions. The plaintiff was permitted, against the ob- 
jection of the defendant, to give the number and ages of his chil- 
dren — a son, ten years of age, and three daughters of the ages, 
respectively, of fourteen, seventeen and twenty-one. This evi- 
dence does not appear to have been withdrawn from the considera- 
tion of the jury. It certainly had no legitimate bearing upon any 
issue in the case. The manifest object of its introduction was to 
inform the jury that the plaintiff had infant children dependent 
upon him for support, and, consequently, that his injuries involved 
the comfort of his family. This proof, in connection with the 
impairment of his ability to earn money, Avas well calculated to 
arouse the sympathies of the jury, and to enhance the damages 
beyond the amount which the law permitted, that is, beyond what 
was, under all the circumstances, fair and just compensation to the 
person suing for the injuries received by him. How far the assess- 
ment of damages was controlled by this evidence as to the plain- 
tiff's family it is impossible to determine with absolute certainty; 
but the reasonable presumption is, that it had some influence upon 
the verdict. 

The court, in. a manner well calculated to attract the attention 
of the jury, withdrew from their consideration the evidence touch- 
ing the financial condition of the plaintiff, but as nothing was said 
by it concerning the evidence as to the ages of his children, they 
had the right to infer that the proof as to those matters was 
not withdrawn and should not be ignored in the assessment of 
damages. 

For this error alone the judgment is reversed, and the cause 
remanded for a new trial. 

The decision of the Supreme Court courts are inclined to relax the obliga- 

of the United States in the above case is tions of the common carrier of goods 

important, for two reasons, viz. : 1. As and the canier of passengers, whenever 

showing that while some of the state an opportunity presents itself for so 
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doing, the supreme federal court ad- 
heres to the rule which, established on 
grounds of public policy, it has, on 
all occasions, maintained. 2. As ap- 
plying the rules of law to new circum- 
stances. We believe the exact question 
determined in this case- — the liability of 
a railroad company for an injury re- 
ceived in a Pullman car — has not been 
determined in any previously reported 
case in an appellate court. 

But as we have said, the principles 
upon which the decision is based are not 
new, and we, therefore, propose in this 
note to review the cases, both English 
and American, in which they are to be 
found, and to state the rule, which may 
properly be drawn therefrom. Confin- 
ing our discussion to the liability of pas- 
senger carriers, we shall only inciden- 
tally, and that in but one relation, deal 
with common carriers of goods. 

An instructive case on this point is 
John V. Bacon, Law Kep., 5 C. P. 437. 
A carrier by water, for the purpose of 
embarking his passengers, used a hulk 
belonging to another person. A passen- 
ger, while waiting on the hulk for the 
lK>at, fell through a hatchway which had 
been negligently left open. All the 
judges of the Court of Common Picas 
agreed that the carrier was liable. "I 
think there was, by the issuing of a 
ticket," said Bovil, C. J., "a contract 
with the plaintiff to carry him safely, 
* * * and that, therefore, independently 
of any occupation of the hulk, the de- 
fendant was responsible for an injury 
resulting from want of care." " I also 
agree," said Keating, J., "with what 
my Lord has said, with respect to the 
defendant's contract to carry the plain- 
tiff. It was clearly during the course 
of the transit that the accident occurred, 
through the negligence either of the de- 
fendant's servant or those of the owners 
of the hulk, and under the authoiity 
of Great Western Railroad Co. v. Blake, 
7 Hurlst. & N. 987, it does not matter 
which." MoxTAOUK Smith, J., con- 



curred, and Beett, J., added: " I do 
not feel at all satisfied that the control 
of the defendant over the hulk was such 
as in itself to render him responsible for 
the acts of the owners of the hulk or 
their servants. He had no such control, 
it seems to mc, as would make him lia- 
ble for their acts, as a master is liable 
for the negligent acts of his servants. I 
doubt whether any invitation, which does 
not amount to a contract or to a false 
and fraudulent misrepresentation, can 
be the foundation of a legal liability. 
If the contract of carriage in this case 
did not cover the hulk, I should very 
much doubt whether the defendant was 
liable. I feel perfectly clear, however, 
that the contract of the defendant was 
to carry the plaintiff from the shore at 
Milford Haven to Liverpool, and that 
the hulk, therefore, was part of the 
means of transport, and that it was the 
improper state of this, the result of neg- 
ligence,, which caused the accident, and 
if so, I think the defendant was respon- 
sible, whether its state was caused by 
the negligence of his own servants or 
of other persons. It seems to me that 
Great Western Railroad Co. v. Blake, 
as I gather the reasons of the decision 
from tlie judgment of the Lord Chief 
Justice and my brother Btles, is an au- 
thority for that ; and I think it has been 
authoritatively explained as laying down 
that principle in Buxton v. North East- 
ern Railroad Co., Law Eep., 3 Q. E. 
549, which is also an authority for the 
decision at which we have arrived in 
this case." So, a carrier is liable for 
an injury sustained by a passenger by 
slipping on ice carelessly left on the 
depot platform, although the depot is 
owned or controlled by a third party 
{Seymour v. Chicago Railroad Co., 3 
Biss. 43) ; and the owner of a stage- 
coach is responsible for the negligence 
of the proprietors of a ferry over which 
the stage-coach is obliged to pass : Mc- 
Lean V. Burbank, 11 Minn. 277. 

Great Western Railroad Co. v Blake 
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7 H. & N. 987, referred to above, clearly 
settled this important principle in Eng- 
land, at least, viz. : that where a rail- 
road company contracts with a passen- 
ger to carry him from one place to 
another, and on the journey, the train 
has to pass over the road of another 
company, the company issuing the ticket 
incurs the same responsibility for an ac- 
cident arising on that other line as it 
would on its own ; and this although 
the contracting company had no control 
over the road in fault and was not re- 
sponsible, otherwise, for its manage- 
ment. In Blake's Case, B. purchased 
a ticket at the depot of the G. company 
from P. to M. The line of the G. com- 
pany extended from P. to G. ; from G. 
to M. the road belonged to the S. com- 
pany. B. travelled from P. to G. in 
safety, but between G. and M. was in- 
jured by a collision caused by the negli- 
gence of the servants of the S. company, 
but without the fault of the driver of the 
train or any of the servants of the G. 
company. A judgment against the G. 
company was affirmed in the Exchequer 
Chamber. Subsequently, in the Queen's 
Bench, it appeared that B. was a pas- 
senger by the defendant's railroad, to be 
carried from»S. to T. To reach S. it 
was necessary to travel over a line be- 
longing to another company ; while 
passing over the latter line, the train 
on which B. was came into collision with 
a bullock, which had strayed on to the 
line from an adjoining field, by break- 
ing through the fence. On the autho- 
rity of Blake's Case, the defendant was 
held to be the pi-oper party to sue. So 
where T. bought a ticket of the defend- 
ant company to be carried from A. 
through B. to C, and it appeared that 
at B. the defendant's line joined the line 
of another company, over which the de- 
fendant had a right by statute to run to 
C, and between B. and C, T. was in- 
jured, no negligence being attributable 
to the servants of the defendant, it was 
nevertheless decided that the defendant 



company was liable : Thomas v. Shym- 
ney Railroad Co., Law Rep., 5 Q. B. 
226 ; Law Kep., 6 Q. B. 226. 

Muchu V. London and Southwestern 
Railroad Co., 2 Ex.415, arose under 
the English Carriers' Act, which ex- 
empts a carrier from liability as an in- 
surer for silk goods, &c., but provides : 
that ' ' nothing in this act shall be deemed 
to protect any mail contractor, stage- 
coach proprietor or other common carrier 
for hire, from liability to answer for loss 
or injury to any goods or articles whatso- 
ever, arising from the felonious acts of 
any coachman, guard, book-keeper, por- 
ter or other servant in their employ." 
The plaintiff delivered to the defendant 
company a bale of silk for carriage. 
The bale was placed in a van under the 
charge of one Johnson, a porter in the 
employ of Chaplin & Home, a fnm cm- 
ployed by the defendant to carry goods 
for them. The silk was stolen by John- 
son. On the trial it was contended that 
Johnson was not a servant of the de- 
fendants and in their employ within the 
meaning of those words in the statute. 
But the Lord Chief Baron directed a 
verdict for the plaintiff and his direction 
was affirmed by the Court of Exchequer. 
" This statute," said Platt, B., "when 
considered with attention, can be very 
plainly expounded, and ought to be con- 
strued with reference to the duty of 
carriers, according to the custom of the 
realm. Without this statute a carrier 
would be liable for the safety of the 
goods until their arrival at their place 
of destination. * * * Any person cm- 
ployed by a carrier to perform the con- 
tract into which he enters, is a servant 
in the employ of the carrier within the 
true meaning of this statute. Any 
other construction would be the parent 
of very dangerous consequences. These 
comj)anies might let out every single 
part of their carriers' business, which is 
generally very extensive, to others, who 
might employ o^her servants under them. 
If we were to hold that such servants 
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are not the servants of the company, a 
complete immunity would be obtained 
from the responsibility ibr every single 
theft tliat might be committed from one 
end of their line to the other, under the 
pretext that the persons by whom the 
theft had been committed were not their 
servants or in their employ. It would be 
an exceedingly dangerous doctrine to 
hold, that these persons, who employ all 
the profits derived from the carriage of 
the goods, shall by a sub-contract un- 
known to the other party, get rid of 
their responsibility." 

Thorpe V. New York Central, Sfc, 
Railroad Co., 13 Hun 70 ; s. c. 76 N. Y. 
402, decided in New York in 1879, 
though not referred to by Mr. Justice 
Haklan, in his opinion in the principal 
case, will probably remain the leading 
adjudication on this phase of the law 
of the drawing-room and sleeping car. 
The New York Central Railroad Com- 
pany had a contract with Wagner, by 
which Wagner agreed to place upon its 
road certain drawing-room cars of his 
make and bearing his name. The terms 
of the contract were such it is presumed 
as are usual in such cases, in agreements 
between railroad companies and sleeping 
or palace car companies. Wagner agreed 
at his own cost to place upon the defend- 
ant's road as many drawing-room cars 
as should be required for the accom- 
modation of the defendant's traffic, to 
keep the cars in good repair, to provide 
conductors and porters, who were to 
. have charge of the distribution of com- 
partments and seats therein without in- 
terference from the conductors of the 
trains. The latter were to be allowed 
at all times to enter the ears for the 
purpose of collecting fares of passengers, 
or for any purpose connected with the 
management of the train, and the porters 
and conductors of the drawing-room cars 
were to assist the conductors of the 
regular trains, whenever called upon, in 
maintaining order and discipline on the 
train. Wagner was to account monthly 



to the road as to the receipts and earn- 
ings, and was to pay the defendant 
twenty per cent, of the gross earnings, 
after deducting license fees paid for any 
patented inventions used in tlic cars, 
which payment was in consideration of 
the service performed by the defendant 
in hauling the cars, furnishing fuel and 
lights therefor, and repairing tlie trucks, 
brakes and exterior of the cars. The 
defendant reserved the right to determine 
the location of the drawing-room cars in 
its trains. The question in the case was 
the liability of the defendant for the 
wrongful ejection of a passenger from 
the drawing-room car by the porter of 
that car. In the Supreme Court the 
answer was in the affirmative. Said 
BoAEDMAN, J. : "If the porter had been 
defendant's servant, no reasonable doubt 
could exist as to its liability under the 
facts proved. It may well be that Wag- 
ner is liable ; of that we need not now 
consider. The legislature of this state 
has given to the defendant certain fran- 
chises. It cannot divest itself of its re- 
sponsibility under the laws for the proper 
exercise of its duties. The arrangement 
between the defendant and Wagner was 
private and personal. When Wagner's 
car was put into the train, it became a 
part of defendant's train, was under the 
control of its conductor, was in his care 
and custody. The defendant and not 
Wagner ran the train. In effect Wag- 
ner, by his agreement, supplied the 
defendant with certain cars to be used 
for the joint interest of Wagner and 
defendant. The Wagner cars were run 
for joint account. Why, then, are not 
Wagner's servants in these drawing- 
room cars also the servants of the de- 
fendant ? Why shall not the defendant 
be held responsible for the wrongful act 
of Wagner, or his agent, while upon its 
road and under its control ? » « » We 
are led to the conclusion that the defend- 
ant was liable for the acts of the porter 
of the Wagner car, to the same extent 
as if he had been hired by, and was in 
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the immediate employment of the defend- 
ant." One judge dissented. On appeal 
to the Court of Appeals this ruling was 
unanimously atfirmed. Andbews, J., 
in delivering the opinion of the court, 
stated the reasons for the rule adopted 
with admirable clearness : ' ' The busi- 
ness of running drawing-room cars, in 
connection with ordinai-y passenger cars, 
has become one of the common incidents 
of passenger traffic on the leading rail- 
roads of the country. These cars are 
mingled with the other cars of the com- 
pany, and are open to all who desire to 
enter them, and who are willing to pay 
a sum in addition to the ordinary fare, 
for the special accommodation afforded 
by them. They are put on presumably 
in the interest of the road. They form 
a part of the train, and the manner of 
conducting the business is an invitation 
to the public to use them, upon the con- 
dition of paying the extra compensation 
charged. Passengers cannot know what 
private or special arrangement, if any, 
exists between the company and third 
persons under which this part of the 
business is conducted, and they have, we 
think, in taking one of these cars, a 
right to assume that they are there under 
a contract with the company, and that 
the servants in charge of the drawing- 
room cars are its servants. Otherwise 
there would be two separate contracts in 
the case of each passenger in these cars, 
one with the company and one with 
Wagner. Such a condition of things 
would involve a confusion of rights and 
obligations, and divide a responsibility 
which ought to be single and definite. 
Take the case of a passenger in a drawing- 
room car, who should be burned by the neg- 
ligent upsetting or breaking of a lamp by 
the porter, or the case of a passenger in a 
sleeping car injured by the porter^s negli- 
gence. Is the passenger, in these or 
other similar cases which may be sup- 
posed, to bo turned over, for his remedy, 
against Wagner, on the ground that the 
servant who caused the injury was his 
Vol. XXIX.- 33 



servant and not the defendant's. The 
public interest and due protection to the 
rights of passengers require that the rail- 
road company, which is exercising the 
franchise of operating the road for the 
carriage of passengers, should be charged 
with and responsible for the management 
of the train, and that all persons cm- 
ployed thereon should, as to passengers, 
be deemed to be the servants of the cor- 
poration. ' ' The passage italicized in the 
above extract suggests an injury similar 
to that received in the principal ease. 
In a very recent Massachusetts case, the 
plaintiff took passage on the defendant's 
railroad, and also purchased a ticket 
entitling him to ride in a sleeping car 
forming part of the train. While en 
route he left the car at a depot to take 
dinner, leaving his baggage in the car, 
on the assurance of an employee that it 
would be safe there. On his return to 
the car he found that his baggage had 
been transferred to another sleeping car 
in the train, and that one article was 
missing. In an action for the loss the 
defendant offered to prove that the sleep- 
ing car did not belong to it, but to 
another company which managed and 
controlled it, and that it was in the care 
and charge of the employees of the 
owners, under a contract with the de- 
fendant under which the owners were to 
furnish the sleeping cars and conductors, 
and servants to take charge of them, and 
collect the fares for the sleeping accom- 
modations ; on these facts the defendant 
contended that it was not liable. The 
trial judge thought otherwise and directed 
judgment for the plaintiff, which ruling 
was affirmed on appeal. "The plain- 
tiff's contract of transportation," said 
Gkat, C. J., "was with the defendant 
alone. The fact that the car was not 
owned by the defendant, but was used 
on the road under a contract with other 
parties, who furnished conductors and 
servants to take charge of such car, 
there being no evidence that the plain- 
tiff knew of that contract, or had any 
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notice that the car was not owned by the 
defendant, and under its exclusive con- 
trol, could not affect the measure of the 
defendant's liability to the plaintiff:" 
Kinsley v. LmIcc Shore, ^-c, Railroad 
Co., 125 Mass. 54. 

The rule as to the responsibility of a 
carrier for the agencies employed by him 
in the conduct of his business, is applied 
with great' strictness to the case of a 
common carrier of goods. Of late years 
there has grown up in the carrying trade 
an extensive and important auxiliary 
whose functions now supply a public 
necessity wUch the railroad and the 
steamboat do not attempt, viz : the per- 
sonal delivery of property of small bulk, 
called express, forwarding or dispatch 
companies, as the case may be ; these 
important public servants were early 
held by the court to all the duties and 
liabilities of the carrier at common law 
Stadhecker v. Combs, 9 Eich. 193 
Buckland v. Adams Ex. Co., 97 Mass, 
124 ; Southern Ex. Co. v. Newby, 36 Ga. 
635 ; Read v. Spaulding, 5 Bosw. 395 ; 
Cliristenson v. American Ex. Co., 15 
Minn. 270 ; Sherman v. Wells, 28 Barb. 
403 ; Baldwin v. American Ex. Co., 23 
111. 197 ; Verner v. Sweitzer, 32 Penn. 
St. 308; Sweet v. Barney, 23 N. Y. 
335. But because in nearly every in- 
stance they neither owned nor were in- 
tended to own, nor could possibly control 
the agents which they were obliged to 
employ, because an expressman did not 
own the railroads or the steamboat upon 
which the goods were transported, it was 
argued with some degree of force that 
they could not be responsible for the 
defaults or the negligence of such agents 
as they could neither direct nor watch nor 
control. This argument prevailed to some 
extent in an inferior New York court 
{Bersfield v. Adatns, 19 Barb. 577), but 
only to be soon afterwards denied : Place 
V. Union Express Co., 2 Hilt. 19 ; Read 
V. Spaulding, 5 Bosw. 395 ; s. 0. 30 N. 
Y. 630 ; Russell v. Livingston, 19 Barb. 
346. Later, however, it obtained a more 



important victory in one of the federal 
Circuit Courts, in the well known case 
of Bank of Kentucky v. Adams Ex. Co., 
Lawson on Carriers 436. The receipt 
of an express company for two packages 
of money released it from liability for 
any loss or damage occasioned by fire, {. e. 
accidental fire. The money was carried 
by rail in an iron safe, under the care of 
a messenger of the express company. 
While in transit the train was thrown 
from the track, the express car took fire 
and the packages were destroyed. On 
the trial in the United States Circuit 
Court for the District of Kentucky, 
Ballard, J., instructed the jury as fol- 
lows : "If you believe that the package 
was destroyed by fire as above indicated 
without any fault or neglect on behalf 
of the messenger of the defendant, the 
defendant has brought itself within the 
terms of the exception, and it is not 
liable. It is not material to inquire 
whether the accident resulted from the 
w;ant of care or from the negligence of 
the Louisville and Nashville Railroad 
and its agents or not, since the uncon- 
troverted testimony shows that the car 
and train in which the messenger of the 
Adams Express Company was trans- 
porting the package belonged to the 
Lonisville and Nashville Railroad Com- 
pany, and were exclusively subject to 
its control and orders. A common car- 
rier who has not limited his responsibility 
is undoubtedly responsible for losses, 
whether occurring on vehicles controlled 
by him exclusively or belonging to and 
controlled by others ; because he is an 
insurer for the safe delivery of the arti- 
cle which he has agreed to carry ; but 
when lie has limited his liability so as to 
make himself responsible for ordinary 
care only, and the shipper to recover 
against him is obliged to aver and prove 
negligence, it must be his negligence or 
the negligence of his agents, and not the 
negligence of persons over whom he has 
no control. If in his employment he 
uses the vehicles of others, over which he 



PENNSYLVANIA COMPANY v. ROY. 



259 



has no control, and uses reasonable care, 
tliat is, such care as ordinarily pnident 
persons engaged in like business use in 
selecting the vehicles, and if the loss 
arises from a cause against which he has 
stipulated with the shipper, he shall not 
be liable for the same unless it arises 
from the want of care of his employees. 
AVithout, therefore, deciding whether or 
not the evidence adduced in the ease 
tends to establish any want of reasonable 
or ordinary care on the part of the 
Louisville and Nashville Railroad Com- 
pany, I instruct you that such evidence 
is irrelevant and incompetent, and that 
you should disregard it, that is, give no 
more effect to it than if it had not been 
adduced." When the case was taken 
to the Supreme Court of the United 
States, a contrary doctrine was an- 
nounced by that distinguished tribunal. 
"With this ruling (that of the court 
below)" said Mr. Justice Stkoug, "we 
are unable to concur. The railroad 
company in transporting the messenger 
of the defendant and the express mat- 
ter in his chai'ge was the agent of some- 
body, either of the express company or 
of the shippers or consignees of the 
property. That it was the agent of the 
defendants is quite clear. It was em- 
ployed by them and paid by them. The 
service it was called upon to perfonn 
was a service for the defendants, a duty 
incumbent upon them, and not upon the 
plaintiffs. The latter had^ nothing to do 
with the employment. It was neither 
directed by them nor had they any con- 
trol over the railroad company or its 
employees. It is true the defendants 
had also no control over the company 
or its servants ; but they were its em- 
ployers, presumably they paid for its 
service and that service was directly and 
immediately for them. Control of the 
conduct of an agency in not in all cases 
essential to liability for the consequences 
of that conduct. If any one is to be 
affected by the acts or omissions of per- 
sons employed to do a particular service, 



surely it must be he who gave the em- 
ployment. Their acts become his be- 
cause done in his service and by his 
direction. Moreover, a common carrier 
who undertakes for himself to perform 
an entire service has no authority to 
constitute another person or corporation 
the agent of his consignor or consignee. 
He may employ a subordinate agency ; 
but it must be subordinate to him and 
not to one who neither employs it nor 
pays it, nor has any right to interfere 
with it. If, then, the Louisville and 
Nashville Railroad Company was acting 
for these defendants and performing a 
service for them, when transporting the 
packages they had undertaken to convey, 
as we think must be concluded, it would 
seem it must be considered their agent. 
And why is not the reason of the rule 
that common carriers cannot stipulate 
for exemption from liability for their 
own negligence and that of their servants 
and agents, as applicable to the contract 
made in these cases as it was to the facts 
that appeared in the case of Railroad 
Company v. Lockwood? Tiie foundation 
of the rule is that it tends to the greater 
security of consignors who always deal 
with such carriers at a disadvantage. 
It tends to induce greater care and 
watchfulness in those to whom an owner 
intrusts his goods, and by whom alone 
the needful care can be exercised. Any 
contract that withdraws a motive for 
such care or that makes a failure to 
bestow upon the duty assumed extreme 
vigilance and caution more probable, 
takes away the security of the consignors, 
and makes common carriers more unre- 
liable. This is equally tiue whether tho 
contract be for exemption from liability 
for the negligence of agencies employed 
by the carrier to assist him in the dis- 
charge of his obligations, though he has 
no control over them, or whether it be 
for exemption from liability for a loss 
occasioned by the carelessness of his 
immediate servant. Even in the latter 
case lie mav have no actual contiol. 
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Theoretically he has ; but most fre- 
([nently when the negligence of his ser- 
vant occurs, he is not at hand, has no 
opportunity to give directions, and the 
negligent act is against his will. He is 
responsible because he has put the ser- 
vant in a place where the wrong could 
be done. It is quite as important to the 
consignor, and to the public, that the 
subordinate agency, though not a ser- 
vant under immediate control, should be 
held to the strictest care, as it is that the 
carrier himself and the servants under 
his orders should be." 

Two cases— one in England the other 
here — attempt to stem this tide of autho- 
rity, the one hesitatingly, the other stur- 
dily : Wright v. Midland Railroad Co. , 
Law Rep., 8 Exeh* 137 ; Sprague v. 
Smith, 29 Vt. 421. In the English case, 
as in Thomas's Case, a railroad com- 
pany, by statutory authority, ran over a 
portion of the defendant's line. At the 
point of junction between the two lines, 
were signals which were in charge of the 
defendant's servants. The servants of 
the first company having negligently 
disobeyed the signals given, one of their 
trains collided with one of the defend- 
ant's trains, and the plaintiff, a passen- 
ger in the latter train was injured. No 
negligence being imputed to the defend- 
ant's servants, it was held that the plain- 
tiff could not recover. Great Western 
Railroad Co. v. Blake and Thomas v. 
Rhymney Railroad Co., supra, were "dis- 
tinguished" by the court, satisfactorily 
to it, presumably, if not to others. The 
act of the negligent company the court 
argued was not negligence which related 
to the carrying of the plaintiff ; "it was 
done while he was being carried it is 
true, but it had nothing to do with his 
being carried." It was done by the 
negligent company for their own pur- 
poses, in a matter not connected with 
the carrying of the plaintiff. "It was 
not a negligent act which made the road 
unsafe, nor the carriage or engine un- 
safe, or the signals wrong, but done 



outside of the carrying, and which caused 
damage to the plaintiff while he was 
being carried." This is certainly a fine 
distinction. It would have been better, 
and at the same time much easier, had 
the court squarely denied the rule that 
the carrier is bound to have its means 
of transit as safe as the highest vigilance 
can insure. If a railroad is not bound 
to keep its track clear, then it is not 
liable at all for an injury received by a 
passenger in a collision ; if it is not 
bound to see that a third person, who 
uses its road with its consent, shall not 
be the cause of an injury to a passen- 
ger, then this decision is correct. But 
both these propositions are negatived 
by abundant authority. In Sprague v. 
Smith, 29 Vt. 421, the defendants were 
trustees operating a road upon which the 
plaintiff was a passenger, having an 
arrangement with another company to 
run their cars over their road. The car 
in which plaintiff was riding while on 
the track of the other company was care- 
lessly run into by a train of the latter. 
The Supreme Court of Vermont held 
that the defendants were not liable. The 
court, after stating the general rules 
governing the liabilities of passenger car- 
riers, said: "We do not perceive that 
this rule of liability could make the car- 
rier of passengers liable for the act of a 
party over whom he had no control. 
If the act causing the injury were that 
of a servant or operative employed upon 
the train carrying the plaintiff, although 
such operative were furnished and paid 
by another company, as the engineer 
in the present case, the carrier is un- 
doubtedly liable. So, too, if the injury 
is caused by the misconduct of other 
servants of the same carrier, who is 
carrj'ing the plaintiff while operating 
other trains, the carrier is liable. But 
he cannot be regarded as liable, we 
think, for all the acts of all the opera- 
tives of the companies over whose roads 
he carries the plaintiff, unless some 
connection between the roads of a char 
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acter similar to that of general partner- 
ship or the consolidation of their inter- 
ests in the carrying business is shown, 
which was not done in the present case." 
It may be observed that this ruling has 
not been cited with approval in any sub- 
sequent case. It is, as has been seen, 
entirely opposed to the authorities cited 
above, and is likewise at variance with 
the conclusions in the following cases : 
McElroy v. Nashua, ^c, Railroad Co., 
4 Cush. 400 ; Murch v. Concord, ^c, 
Railroad Co., 29 N. H. 9 ; Peters v. 
Rylands, 20 I*enn. St. 497 : Champion 
v. Bostwick, U Wend. 571 ; 18 Wend. 
175 ; Barron v. Illinois, jfc, Railroad 
Co., 1 Biss. 453; 5 Wall. 90; Toledo, 
Sj-c, Railroad Co. v. Rwnhold, 40 111. 
143 ; Candee v. Pennsylvania Railroad 
Co., 21 Wis. 582 ; Hart V. Railroad 
Co., 8 N. Y'. 37 ; Nelson v. Railroad Co., 
26 Vt. 717; Railroad Co. v. Winans, 
17 How. 39 ; Schopman v. Railroad Co., 
9 Cush. 25 ; Weed v. Railroad Co., 19 
Wend. 534 ; Williams v. Vandei-bilt, 28 
N. Y. 21 7 ; Wyinan v. Railroad Co., 46 
Me. 162. 



Shortly, the principles to be deducted 
from the foregoing cases are : 

1. A carrier is responsible for injuries 
received by a passenger in the course of 
his transportation, which might have 
been avoided or guarded against by the 
exercise on his part of extraordinary 
vigilance, aided by the highest skill. 

2. This vigilance and skill is de- 
manded of him as to all the agencies or 
means employed by him in the transpor- 
tation of the passenger. 

3. If, in order to perform his engage- 
ment with the passenger, he is obliged 
to rely on others, it does not change his 
liability that he is not able to direct or 
control them. 

4. No contract or agreement between 
the contracting carrier and another car- 
rier, unknown or unassented to by the 
passenger, can oblige the latter to resort 
for his remedy to any other carrier than 
the one with whom his contract for car- 
riage was made. 

John D. Lawson. 
St. Louis. 
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A solicitor who is a party to a suit and appears in his own behalf, is entitled to 
the allowances made by the fee-bill for his services therein, except a retaining fee. 
Certain items of costs and their taxation and allowance considered. 

Motion for re-taxation of costs. 

8. B. Raiisom, for the motion. 

*S'. C. Mount, contra. 

RuNYON, Chancellor. — The complainant objects not only to cer- 
tain items of the bills of costs as taxed for the defendants Andrew 
B. Church and S. C. Mount respectively, on the ground that the 
allowances are greater than the law authorizes, but insists that Mr. 
Mount, who is a solicitor of this court, and appeared in the cause 



